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Agreement
Between
(1) NATS Limited, (2) NATS (En Route) Public Limited Company and (3)NATS Services Limited
And
(4) Public and Commercial Services Union, a listed trade union (“PCS”) and
(5) Prospect, a listed trade union (“Prospect”)
 in relation to Changes to The Pension Arrangements of NATS Employees

MADE on the _____ day of February 2009.

1. INTRODUCTION

1.1 At the date hereof, NATS Limited (“NATS”) is the employer of all employees in the NATS group of companies, all of whom are seconded to work mainly for either NATS (En Route) Public Limited Company (“NERL”) or for NATS Services Limited (“NSL”). Upon entering into either a full time or part time permanent contract of employment, all employees of NATS are currently entitled to participate in the NATS pension scheme (the “Scheme”) which comprises a discrete section of the CAA Pension Scheme (“CAAPS”). 

1.2 In this document the phrase “the NATS Companies” shall be used to mean all or any (as applicable) of NATS, NERL and NSL, their successors or assigns and any obligation expressed to be undertaken by the NATS Companies that cannot be undertaken by all of the NATS Companies on a several basis shall be read as an undertaking by such NATS Companies that cannot comply with the undertaking to procure compliance by those NATS Companies that can so comply. Provided that, any such obligation to procure performance shall only apply and be enforceable as between NERL and NSL to the extent that it shall not constitute a cross subsidy of NSL by NERL which would or is likely to comprise a breach of NERL’s economically regulated operating licence. 

1.3 Following detailed discussions between the management of the NATS Companies and PCS and Prospect (the “NTUS”) agreement has been reached on certain amendments to the Scheme including the closure of the Scheme to new employees of the NATS Companies.  This agreement (described as a Memorandum of Understanding (“MOU”)) is a legally binding agreement which sets out all of the terms and conditions of that agreement and is intended to be binding upon each of the NATS Companies, PCS and Prospect and as described in paragraph 1.4 below. 

1.4 It is also to be binding upon and enforceable by employees of NATS who are, or become, members of the Scheme and who are employed by the NATS Companies at the date of the closure of the Scheme to new entrants (“Current Employees”) on the basis that its content constitutes a collective bargaining agreement, the terms of which are incorporated into the individual contracts of employment of the Current Employees who are employed with negotiated grade status, pursuant to, as applicable (a) the terms of their individual employment contracts, (b) the terms of the Employee Handbook as incorporated into their individual employment contracts; and (c) custom and practice in relation to collective bargaining agreements as between the NATS Companies, the NTUS and the negotiated grade employees of the NATS Companies (together, the “CBA Arrangements”).

1.5 PCG Staff Arrangements: If and to the extent that any Current Employees of the NATS Companies shall not be bound by the CBA Arrangements, the NATS Companies shall enter into individual contractual arrangements with each such employee that shall, as applicable, either (a) incorporate the relevant terms and conditions of this MOU into their individual employment contracts mutatis mutandis; or (b) refer directly to this MOU and incorporate its terms into such employment contracts. 

1.6 The following paragraphs set out the agreed terms and conditions which comprise the consideration of each of the parties hereto (and any third party beneficiaries who may seek to enforce this agreement):

2. SMART PENSION

2.1 Those Current Employees who, being members of the Scheme, are at any time active members of the Scheme shall be required to participate in a pay sacrifice scheme whereby the arrangements specified in the Schedule to this MOU (the “SMART Pension Scheme”) shall be put into place unless a member shall be determined ineligible for bona fide reasons such as, for example (but without limitation) their permanent or temporary place of residence being outside the United Kingdom, the fact that they have maximised their pension accruals and are no longer required or able to make further pension contributions into the Scheme or there is a requirement to retain minimum legal pay levels. The eligibility of employees shall be kept under review by the NATS Companies (who shall promptly notify NTUS of any change in eligibility).

2.2 Registration of the SMART scheme: The NATS Companies shall procure the registration of the SMART Pension Scheme with HM Revenue & Customs authorities (“HMRC”) and shall comply with such rules and guidelines for the lawful administration of the SMART Pension Scheme as HMRC may specify from time to time.

2.3 Amending Deed Required: The NATS Companies shall also liaise with the trustees of the Scheme (the “Trustees”) and their advisers to ensure that a deed amending the Trust Deed and Rules of the Scheme (“Pension Rules”) is executed giving effect to the SMART Pension Scheme on the terms set out in this MOU and as may be amended from time to time in accordance with paragraphs 2.4, 2.5 and 2.6 below.

2.4 Trivial Changes to the Scheme: If and to the extent that either (i) HMRC shall from time to time specify any changes; or (ii) for some other bona fide reason circumstances arise whereby it would be desirable or beneficial to make changes, in each case that would affect the SMART Pension Scheme and that require changes to the administration of  employees’ pay by the NATS Companies and or the Pension Rules in order to preserve or improve upon the benefits of employer National Insurance contribution savings pursuant to the SMART Pension Scheme then, provided that the changes would have no material effect upon the present or future net income of any affected employees, the NATS Companies and the Trustees may execute such further amendments to the Pension Rules as may be reasonably required and shall inform the NTUS and employees of any consequential changes to the administration of employees’ pay.

2.5 Non-Trivial Changes to the Scheme: If and to the extent that either (i) HMRC shall from time to time specify any changes; or (ii) for some other bona fide reason circumstances arise whereby it would be desirable or beneficial to make changes, in each case that would affect the SMART Pension Scheme and that require changes to the administration of employees’ pay by the NATS Companies and or the Pension Rules in order to preserve or improve upon the benefits of employer National Insurance savings pursuant to the SMART Pension Scheme, and such changes would have a material effect upon either (a) the benefits enjoyed by the NATS Companies; or (b) the current or future net income of any affected employees then the following shall apply:

2.5.1 The management of the NATS Companies shall consult with the NTUS and, only to the extent not employed in a grade recognised for collective bargaining purposes, employees with a view to agreeing changes to the SMART Pension Scheme or the introduction of a replacement scheme in each case with the aim of preserving or improving upon the original benefits of the SMART Pension Scheme.

2.5.2 If such agreement is achieved then, following implementation of such replacement scheme, the terms of this MOU shall be deemed to apply to, as appropriate, the amended SMART Pension Scheme, or the replacement scheme and all applicable references in this MOU to “SMART Pension Scheme” shall be deemed to refer to such amended SMART Pension Scheme or the replacement scheme.

2.5.3 If no agreement shall have been reached or agreement is reached such that the only realistic option is to terminate the SMART Pension Scheme then the management of the NATS Companies shall be authorised by the NTUS to approach the Trustees with a view to making such further amendments as may be reasonably required to the Pension Rules to disestablish the SMART Pension Scheme and revert to the current method of paying employee contributions into the Scheme.

2.6 NATS Companies’ Liability: If any change in the law or the HMRC guidance in relation to the SMART Pension Scheme shall result in any fine, reimbursement, expense or other cost whether as a result of the existence of the scheme or its termination (“Costs”), to any of the NATS Companies, the Scheme, the Trustees, or any employees then such cost shall be borne by or, as applicable, reimbursed by the NATS Companies.  For the avoidance of doubt, each of the NATS companies shall only bear or make such reimbursement in such proportions as they shall be liable for such Costs.
2.7 Employee NI Savings: Employees of the NATS Companies shall be entitled to retain any increase in their net income arising from reductions in employee National Insurance contributions as a result of the SMART Pension Scheme for so long as the scheme continues and so allows. 

2.8 Implementation Date: The NATS Companies and the NTUS shall make best endeavours to implement the SMART Pension Scheme with effect from 1st April 2009 or as soon as practicable thereafter.

3. CAP ON PENSIONABLE NON-PROMOTIONAL PAY RISES 

3.1 The NATS Companies shall be entitled until 31st December 2023 to treat all pay awards to employees who are members of the Scheme at the time of such pay awards on the following basis:

3.1.1 Pay increases, if any, shall be negotiated in accordance with then existing negotiating machinery, and awarded, by the NATS Companies on an arm’s length basis without reference to this MOU.  To the extent that the SMART Pension Scheme is still operative, any reference in this MOU to “gross pay” shall be deemed to be a reference to Notional Pay as described in the Schedule hereto.

3.1.2 For the purposes of this paragraph, such pay increases shall be expressed as a percentage increase above or below RPI.  For example “RPI plus 1%”, “RPI minus 0.5%” etc.

3.1.3 Here, “RPI” means in this MOU the UK Office of National Statistics CHAW All Items Retail Price Index figure as used as a reference point for the NERL unit rate calculations in any year, expressed as a percentage increase or decrease compared to the previous year’s equivalent index figure.  In the event that RPI as defined is discontinued, amended or replaced by another measure or set of measures, the parties shall select such alternative metric to apply in place of RPI as shall most closely represent the economic intention of the use of the original RPI data.  In the event of any conflict between a choice of alternative metrices that have (a) the closest economic effect on the valuation of the Scheme; and (b) the closest economic effect of any other possibility put forward by the parties, the former shall prevail.

3.1.4 Subject to the terms of this MOU, in any one Pay Reference Year, the amount of an employee's pensionable pay shall, with effect from the date that the pay award applies, increase by the amount of any pay increase awarded to take effect in that Pay Reference Year, subject to a maximum of RPI plus 0.5%. A “Pay Reference Year” is, in this MOU, each period of 12 months throughout which for any employee or group of employees, pay is (in the absence of promotion or other changes of circumstance) normally constant, following a pay award (if any) referable to that period of 12 months.
3.1.5 In the case where the pay award applicable in any one Pay Reference Year exceeds the amount of RPI plus 0.5% then the amount of an employee’s pensionable pay, for the purposes of and as defined in the Pension Rules, shall only rise that year by RPI plus 0.5%, even though that employee will receive a gross pay increase of the full pay award.  This mechanism, together with the mechanism as described for promotional pay in paragraph 3.2, is referred to in this MOU as the “Pensionable Pay Rise Cap”.

3.1.6 In subsequent pay awards, the effect of the Pensionable Pay Rise Cap shall be to apply an annual maximum increase of RPI plus 0.5% to an employee’s previously capped pensionable pay, rather than applying the RPI plus 0.5% maximum increase to the employee’s higher previous, gross pay.

3.1.7 For the avoidance of doubt, if in any year the RPI figure is a negative percentage value and that negative value is a greater negative percentage than minus 0.5%, the Pensionable Pay Rise Cap shall not take effect to reduce an employee’s pensionable pay.

3.1.8 In all cases, the difference between an employee’s pensionable pay and that employee’s gross pay shall be paid to the employee by way of a non-pensionable supplement.

3.2 In addition, until 31st December 2023, on  promotion, rebanding, changes from part time to full time status, incremental or regrading (“Promotion”) pay rises awarded to employees who are members of the Scheme at the time of such Promotion shall be treated on the following basis:

3.2.1 The “Pensionable Pay Factor” shall be calculated as the percentage of the employee’s gross pay before Promotion that shall be represented by the value of the Promotion.  For example, a £4,000 gross pay rise from a gross pay level of £20,000 would be a Pensionable Pay Factor of £4,000/£20,000 = 20%.
3.2.2 The increase in the employee’s pensionable pay, resulting from the Promotion,   shall be calculated by increasing  the absolute value of the employee’s pensionable pay before Promotion by the Pensionable Pay Factor.  For example, following the example in 3.2.1 above, if the value of the employee’s pensionable pay by reference to the gross pay level of £20,000 was £19,500 then the new pensionable pay level after promotion shall be £19,500 x 120% = £23,400.

3.2.3 In any future years without a Promotion, the pay award methodology shall then be calculated on a like basis as set out in sub-paragraph 3.1.5 above.

3.3 Implementation Date: The NATS Companies and the NTUS shall implement the Pensionable Pay Rise Cap with effect from 1st January 2009 (“Pay Cap Implementation Date”).

3.4 At 31st December 2023 the level and applicability of the Pensionable Pay Rise Cap shall be reviewed by the NATS Companies and the NTUS to consider whether the Pensionable Pay Rise Cap should continue past that date to protect the future of the Scheme or NATS.  Absent agreement by the parties to the contrary  the Pensionable Pay Rise Cap provisions made pursuant to this MOU will not continue past 31st December 2023, but in any event the employee’s pensionable pay after 31st December 2023 shall be determined by reference to an employee’s pensionable pay at the expiration of the provisions governing the Pensionable Pay Rise Cap in this MOU. 

4. CONSULTATION FOLLOWING CUMULATIVE AVERAGE COMPANY CONTRIBUTIONS BELOW 18%

4.1 It is the intention of the NATS Companies to maintain the Average Employer Contribution Rate into the Scheme (as defined below) at a minimum of 18% until 31st December 2023.

4.2 If the Average Employer Contribution Rate shall at any Relevant Time (as defined below) fall below 18%, then the following shall apply:

4.2.1 The management of the NATS Companies shall consult with the NTUS with a view to agreeing a one-off benefit for employees who are then still active members of the Scheme.  The nature and quantity of the benefit will take into account the financial position and circumstances of the NATS Companies at the time as well as all applicable employment, pension and other laws and regulations. For the avoidance of doubt, the nature and quantity of any benefit shall in no way be determined by reference to the funding position of the Scheme.

4.2.2 The benefit, if any, will be non-pensionable and will be restricted to benefits that will have no effect on the liabilities of the Scheme. 

4.2.3 For these purposes, the “Relevant Time” shall be promptly following agreement between the NATS Companies and the Trustees upon the schedule of contributions that follows each formal valuation of the Scheme in the 15 year duration of the undertaking set out in paragraph 4.1 above, at which time NATS shall calculate the Average Employer Contribution Rate.

4.3 The Average Employer Contribution Rate shall be expressed as a percentage calculated by dividing the Total Cash Contribution by the Total DB Payroll where:

4.3.1 The “Total Cash Contribution” is calculated by aggregating the actual cash payments by the NATS Companies into the Scheme from the Pay Cap Implementation Date until the Relevant Time, but specifically excluding any part of the cash payments that comprise payments that would have been attributable to employees, were it not for the application of the SMART Pension Scheme.

4.3.2 The “Total DB Payroll” is calculated by aggregating the total of the Notional Payroll recorded as payable to employees while they remain in employment and members of the Scheme from the Pay Cap Implementation Date until the Relevant Time.

4.3.3 The “Notional Payroll” is the payroll that would be payable were it not for the implementation of the SMART Pension Scheme, including for the avoidance of doubt, all pay to relevant employees irrespective of whether such pay shall be pensionable or not.

5. OTHER MANAGEMENT PENSION UNDERTAKINGS

5.1 For the avoidance of doubt, to the extent not specified in this MOU, the obligations in this MOU that the NATS Companies shall undertake shall be applied equally to all staff including PCG grade employees (including without limitation all Executive directors of the NATS Companies), even though such persons are not bound by CBA Arrangements.  NATS shall implement such changes with such persons through similar amendments to their individual contracts of employment or (as applicable) contracts for services.

5.2 The management of the NATS Companies shall, following each formal valuation of the Scheme, provide the NTUS with a statement of the contributions made by the NATS Companies in aggregate to the Scheme by way of subsidy to any employees not required to contribute 6% of their gross pay.

5.3 In relation to the Pensionable Pay Rise Cap, the NATS Companies shall implement consistent methodologies to apply to PCG (Personal Contract Group) pay rises and non-PCG pay rises such that (a) the Pensionable Pay Rise Cap principles are applied consistently to both groups of employees; and (b) the principles preserve the intended economic effect on the valuation of the liabilities of the Scheme. As part of this undertaking the NATS Companies shall from time to time issue guidelines for clarification of these methodologies, the first version of which is attached to this MOU as the Appendix. The NATS Companies shall consult the NTUS in good time before issuing any further guidelines with a view to reaching agreement. 
5.4 The management of the NATS Companies shall not whether directly or indirectly apply any policy or methodology designed to reduce or increase the number or frequency of promotions, or migrations to PCG status from negotiated grades, among the Current Employees such that the effect of the Pensionable Pay Rise Cap is greater or less than the intended economic effect on the valuation of the liabilities of the Scheme.

5.5 The management of the NATS Companies shall not apply whether directly or indirectly any incentive to employees who are members of the Scheme to terminate or defer such membership in favour of joining a new scheme.

5.6 Except in respect of the Pensionable Pay Rise Cap, the management of the NATS Companies shall not apply or threaten to apply different terms and conditions to any employees of the NATS Companies based on the fact that such employees are or are not members of the Scheme.

5.7 The NATS Companies shall not, before 31st December 2023, agree with the Trustees to take a ‘pension holiday’, being the reduction of any of the NATS Companies’ annual cash contributions to the Scheme to zero, provided that where one of the NATS Companies pays on behalf of another such company, this shall be a deemed payment of greater than zero for both companies.

5.8 In the event of any Current Employee being employed by or seconded to any Group Company within the group of companies of which NATS may from time to time be a member (“Group Company” here shall have the meaning given to it in section 736 of the Companies Act 1985), the NATS Companies shall secure that all the then subsisting obligations of the NATS Companies under this agreement are in respect of those Current Employees transferred to and shall be performed by the Group Company, who shall perform all such obligations under this agreement (whether arising before or after the date of this agreement) in every way as if the Group Company were a party to the agreement as one of the NATS Companies.

6. CLOSURE OF SCHEME TO NEW ENTRANTS; NEW DC SCHEME

6.1 The NATS Companies shall be entitled to close the Scheme to new employees of the NATS Companies.  Such closure shall take effect upon the availability of replacement pension arrangements for new employees, provided on a defined contribution basis. The principles agreed for the new defined contribution scheme will be stated in a separate collective bargaining agreement.  

6.2 Implementation Date: The NATS Companies and the NTUS shall make best endeavours to implement new defined contribution arrangements with effect from 1st April 2009 or as soon as practicable thereafter.

7. COMMENCEMENT AND DURATION OF MOU

7.1 This MOU is effective from the date first above written and is legally binding on the parties from that date, notwithstanding that (a) certain of the dates for implementation of the parties’ obligations are subsequent to that date; or (b) the process of executing binding agreements on an individual basis with certain employees not bound by the CBA Arrangements may not be complete at that date.

7.2 This MOU shall be legally binding on the parties in respect of each undertaking severally until, in each case, the earlier of (a) any date expressed herein specifically terminating such undertaking; and (b) the date on which such undertaking shall be made redundant by virtue of the fact that no Current Employee can show a material benefit or detriment arising from the performance or failure to perform, by any party, any of the undertakings set out in this MOU.

8.
GOVERNING LAW AND OTHER MATTERS

8.1 This MOU and any disputes related to it shall be governed in all respects by the law of England and Wales, notwithstanding that some relevant contracts of employment or contracts for services affected by this MOU may from time to time may be governed by the law of another jurisdiction.

8.2 This Agreement is not intended to be for the benefit of, and shall not be enforceable by any person who is not a party to it, under the Contracts (Rights of Third Parties) Act 1999 or otherwise and none of the parties can declare itself a trustee of the rights under it for the benefit of any third party or an agent for any third party. However, it is the intention of the parties that this MOU is enforceable by individual Current Employees, if they can show a material benefit or detriment arising from the performance or failure to perform any of the obligations set out in this MOU and provided always that any such employees comply with the undertaking given in paragraph 8.3 below.

8.3 The parties hereto and any person attempting to enforce their rights pursuant to paragraph 8.2 above irrevocably undertake to submit to the jurisdiction of the English Courts in any dispute related to this MOU.

WHEREAS the parties have indicated their agreement to the legally binding and enforceable terms and conditions set out in this MOU by the signature of their duly authorised representatives set out below with effect from the date first above written.

Signed for and on behalf of



-------------------------------------
NATS (EN ROUTE) PUBLIC 



Name:

LIMITED COMPANY



Title:




Signed for and on behalf of



-------------------------------------
NATS SERVICES LIMITED



Name:








Title:

Signed for and on behalf of



-------------------------------------
NATS LIMITED




Name:








Title:

Signed for and on behalf of



-------------------------------------
PROSPECT 




             Name:








Title:








Duly authorised representative 
Signed for and on behalf of



-------------------------------------
PUBLIC AND COMMERCIAL 


Name:

SERVICES UNION




Title:

                                                                                     Duly authorised representative
Schedule

Details of the SMART Pension Scheme for Employees
· Individual gross pay shall be reduced by the amount the employee would normally be obliged to make in contributions towards his/her membership of the Scheme;

· The employee's contributions shall be reduced to zero for so long as the Smart Pension Scheme shall be in use and that employee shall remain eligible and be subject to the Smart Pension Scheme arrangements;

· Each employee shall then be deemed to have a level of pay for administration purposes equal to his/her gross pay prior to the introduction of the Smart Pension Scheme arrangements (the “Notional Pay”);

· NATS shall ensure that Notional Pay is used as the basis for calculating all pay arrangements including without limitation: pay rises, mortgage references, life insurance coverage, provided that pensionable pay shall be based on Notional Pay but always subject to the annual application of the Pensionable Pay Rise Cap;

· NATS, NERL and NSL shall apply any savings arising from reduced employer National Insurance contributions created in respect of active members of the Scheme by the SMART Pension Scheme to assist with the funding to the Scheme for so long as such arrangements shall be lawful.

Appendix

Rules and Guidelines for the Promotion and Regrading of PCG Employees as at 1st January 2009 Version 1
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